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IN THE HIGH C‘OURT OF JUDICATURE FOR RAJASTHAN .

AT JAIPUR BENCH JAIPUR

/S.B. CIVIL REVIEW PETITION NO..7 7. /2014
| | IN |
~$.B. CIVIL WRIT PETITION NO.10286/2012

1 : Thé Stét.e o.f Rajasthan, th'ro_ugh'the Principal secretary |
tiov thve Go{fernment,_ Med‘ical.. and Health D'epal'tmenf,
vaéiuiment of R‘aj».as-thénv,‘ Secretariat, Jaipur.

fhe?state Appropriate Authority (PCPNDT Act) &
S:pecial .Secretary, V-Mel(jiiqa_l_, Health and Eamilzy‘W.elfare.

_Serv1ce Rajasthan, Jalpur througl ts Chairman.

3. The Chief Medical & Health Officer-11, Jaipur. -

"REVIEW PETITIONER/
RESPONDENTS

VERSUS

D V1Jay Gupta son of Shr1 D P Acralwal aged about
53 years Resdient ~of 29, Kailashpuri, Tonk. Road,
_Jaipur.

RESPONDENT/PETITIONER

Fs.B. CIVIL REVIEW APPLICATION UNDER ORDER

N 4"7 RULE 1 READJWIT’H SEC.IST‘OF C.P.C.

":GAINST THE JUDGMENT & ORLLR 'DATED

«aéi‘#&%lwl i

22 5.2014 (COPY PREPARPD AND RECEIVED ON

. : .:/ﬁ
2T P \

L.
et




8.7.2014) PASSED BY HON’BLE MR. JUSTICEM;N.

BHANDARI IN S.B. CIVIL WRIT PETITION

N0.10286/2012 (DR. VIJAY GUPTA VS. STATE OF

RAJASTHAN & ORS.) AND OTHER 20 CONNECTED

'MATTERS, WHEREBY DISPOSED OF THE WRIT

PETITIONS

e s casd

F
H
§
i
i
H
i
L




¥

"1 HIGH COURT OF JUDICATURE FOR RAJASTHAN BENCH AT
o JAIPUR

$.B. CIVIL REVIEW PETITION NO.QQ/ZO}A /

L e - g )
.o s T

IN
. S.B. CIVIL WRIT PE_ITION NO.10286/2012
' 1 . The State of Rajasthan, Through the Principal Secretary to
.the édeetnment | Medical and Health Department, Government of
RaJasthan Secvretarlat Jaipur

2 The State Appropnate Authorlty (PCPNDT Act) & Specnal

-Secretary, Medlcal Health and Famlly Welfale Servuces Rajasthan

Jalpur Through Its Chalrman

| 1,3 Tihe:;Chlef Medical & Health, Ofﬂcer 11, Jaipur

IEW P'E‘T;’ITIONER/RESPONDENTS

‘Dr thay Gupta, Son’ Aged About 53 Years,

29 Kallashpurl Tonk RL

1k --—-.RESPONDENT/PI‘TITIONER
~ Con wected Wlth |

'S.B. CIVIL .\Ewitxen}%ﬁg.ms/2015 |
S.B CIVIL WRITPETITION NO.12395/2012
" "1"'.' ~ The State of Rajasthan lthrou'gh‘the Principal Secretary to

_the Govemment Medlcal and Health Department (Jovernment

6f RaJasthan Secretarlat Ja:pur

2. The State Approprlate Authorlty (PCPNDT Act) &g Spemal
_;Sfec,r_etary, Medical, Health and Family  Welfare Ser;“" :

, P_.\.ajiéS_ithan,'Jaipur; : _through“ its Chairman. S
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3. The Chief Medical & Health Officer-1I, Jaipur.
---REVIEW PETITIONER/RESPONDENTS
Versus

M/s An|I Hospltal through Dr Anll Kumar, age about 58 years

R/o C—13 Deepak Marg, M0t| Doongarl Road, Jalpur
k -———RES.PONDENT/PET_ITIONER
_ L
S.B. CIVIL REVIEW PETITIQN INOV.114/ 2015
| |  . N
S.B CIVIL WRIT;"ESE"EI;ION NO.8351/2012
The State of RaJasthan through the Prlncupal Secretary to ._

'f"the Government Medical and Health Department Government

| f RaJaathan Secretarlat Ja!pur e b

2 The State Approprlate Authority | (PCPNDT Act) & Special
_:'Secretary, Medlcal Health and Family Welfare Servrces,

“'-’RaJasthan Jaxpur . through its Chairman. -
3. " "The Chief Medical & Health Officer-II, Jaipur.
' ---REVIEW PETITIONER/RESPONDENTS

-t Versus .

Red Cross 'Society,'"_""Rajasthan State Branch, Outside

“--RESPONDENT/PETITIONER
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‘" S/B. CIVIL REVIEW PETITION NO. 115/2015
CIN

' .S/B CIVIL WRIT PETITION:NO. 6434/2012

, 15.51%{‘:_-.;The»State of Rajasthan, thrOu’gh the Principal Secretary to

the 'V{‘G'_?overnment, M'edicaly and Health Department, Government
of “ff'Rvajasthan' Secretariat, Jaipur.
2.'.':_' '.;The State Appropriate Authority (PCPNDT Act) & SpeC|a|,

Secretary, Medlcal .Health and Famlly Welfare ,Servuces,

: Ra;asthan Jalpur xthrough:.its:;Ch"airman.

3. The Chief Medical & Health Officer-11, Jaipur. -

' 4—-REVIE‘W PETITION ER/RESPONDENTS

Dr 'T'P‘ramila '-Awtan'i' "Ch"owk‘sey' W/o. Shri - Kallash Lhandra

Chowksey, aged 65 years reS|dent of A 14, Vaishali Nagar Jaipur.

E ,'_"‘?i S T ‘-;‘—'RESPONDENT/PETIT_I(I)NER

5.B. CIVIL REVIEW PETITION NO. 116/2015
IN
5.B CIVIL WRIT PETITION NO. 5630/201

1. 'fThe State of RaJasthan through the Prmcrpal Se< retary to

ey i

S
.y

the Govelnment Medical and Health Department, Gove AMEN

o_‘f; RaJaethan Secretarlat Jalpur '

Secretary, Medical, Health and f ram|ly Welfare

RaJasthan, Jaipur,  through its Chairman.
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©3." The Chief Medical & Health Officer-II, Jaipur.

---REVIEW PETITION.ER/RES PONDENTS

Versus

SanJeevam Hospltal Madhu'kar Colony (Garh), Kotputli-303108,

Dlstrlct Jalpur thorough its Director, Dr. S. M.Yadav. Son of Shri

Lala Ram Yadav, aged about 47 years, reS|dent of Madhukar

Colony (Garh), Kotputh -303108, Dustrlct Jaipur.
| | —-~-RESPONDENT/;ETtTIONER_
| '8, B. CIVIL REVIEW PETITION NO: ,117/2015

| | N

| $.B CIVIL WRIT PETITION NO. 15728/2012

1 The State’ of Rajasthan; through the Principal Secretary to

Dr B LaI CIlnlcaI Laboratory Pr|vate leited A- 725 ‘Hari

" the ‘Government, Medical and Health Department, Government

of 'f'iiiajasthah : 'Sec"retari‘at Jaipur.

i

::The State Approprlate Authorlty V(PCPNDT ‘Act) & Speaalv,
Secretary, Medlcal _Health and Family Welfare Serwces,
Rajaethan, Jaipur, - through its Chairman.

3 -';'I;-he Chief Medical & Health O_fﬁcer—II, Jaipur.

o | '----'RE'\/IEWVPETITIONER/RESPCNDENTS

- Versus.

MaIVIya Nagar, Jalpur through |ts Dlrector, Dr. B. Lal Gupta

Shrl Babu Lal Malthl

A




1 The State of Rajasthan; through the Principal Secret
'.fj:he;?4"-.;Government, Medical ahd ”Health. Department, GoY

of S Rajasthan, Secretariat, Jaipur.

R T © (50f24)
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. 8,B. CIVIL REVIEW PETITION NO. 118/2015

IN

SB CIVIL WRIT PETITION NO. 12690/2012

1 The State  of Rajia‘stha'n, through the Principal Secretary to

the 'Goyernment,. M_edical and Health Department, Goyérnment-"

| of I%ajé_sthan, Secretariat, Jaipur. | | |

2 l_"i iThe State Appropriate Auihbrity (PCPNDT Act) & Special
» "Sfec-vlée't:ary,‘ Medical, Health and 'Fafnily Welfare Services,
| ".el':!;‘aja;s:thén,ia'ipur,’. thrOugh its Chairman. |

3 The Chief Medical & Health Officer-11, Jaipur,

.0 1 =tREVIEW PETITIONER/RESPONDENTS

- \ersus

- /s. Health Line Diagrostic Centre through Dr. Deen Dayal Gupta,

ShopNo 1-3, Raja Ram Marg, Brahmpuri, Jaipur, Rajasthan.

---RESPONDENT/PETITIONER

~ ~'S.B. CIVIL REVIEW PETITION NO. 119/2015

CIN

" .'S.B CIVIL WRIT PETITION NO.  2095/2012
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The State Approprlate Authority (PCPNDT Act) & Spec:al
Secretary, Medlcal Health and Family Welfare Services,
Ra]asthan Jalpur : through its Chairman.

s 5;5’; The Chief Medical & Health Officer-I1, Sikar.
| | ---REVIEW PETITIONER/RESPONDENTS

~ Versus

Dr Vlrendra Kumar Mahala $/0. Shri Tanqtukh Rai Choudhary,
" Ruchlka Dlagnostlc & Research Centre Shekhpura, Mohalla,

.,Dl.strl‘ctr-:SIkar. S R S A )
--—RESPONDENT/PETITIONER

,5 B. CIVIL REVIEW PETITION NO. 120/2015

y o ! S ,‘ . 1
. - [ T St [

o 'éf.‘B CIVIL WRIT 'PETiTION N’o.f ':10086’/2011‘

1 The Statevof RaJasthan through the PnnCIpaI aecretary to‘
X the K’V.G0vernment Medical “and Health Department Government
o of Bajasthan, S,ecreta‘rlat, Jaipur.
?The State —.Ab‘propriate Authority V(PCPNDT Actj & Special
Siecret%ar'y', M'edi-cal;- Health and ‘Family ‘Welfare 'S'e’rvices‘,
| RaJaSthan Jaipur, : ‘through its Chairman.

- 3. The Chief Medical & Health Officer-II, Jalpur

---REVIEW PETITIONER/RESPONDENTS :
- Versus - -

Dr Sat|sh Jaln S/0. Shri Jagdlsh Prasad Jain, Aged about 45 years

) R/o 17 B Joshi Colony, Barkat Nagar Jaipur.
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E ---RESPONDENT/PETITONER
S.B. CIVIL REVIEW PETITION NO. 121/2015
"IN

S.B CIVIL WRIT PETITION NO.9357/2012 .'

1 ‘TThe- State of Rajasthan ‘through the Principal Ser-retary to '

thé EGovernment Medlcal and Health Department, Government. '

of i-RaJasthan Secretarlat Jaipur.

| -2.,, :',The State Approprlate Authonty (PCPNDT Act) & SpeCIaI

| o‘_f ﬁfR,aJasthan, Secretariat,“Jaipur.' ,

B Secretary, Medlcal ‘Health - and Family!: . Welfare’ S-erwces,

Rmasthan Jalpur through itSiChairma‘n.

3 The Chief Medlcal & Health Ofﬂcer 11, Sikar. |

| ---REVIEW PETITIONER/RESPONDENTS
 Versus

Dr. Prabodh Kumar Gupta S/o Sh. Vijay Chand Gupta, Aged about

. 56 yeﬁ-ts; by Caste Mahajan, R/o. B-6, Basant Bihar, Sikar, District

 Sikar, Proprietor Of Shubham Clinic, Sikar (Raj.).

—--RESPONDENT/PEW ITIONER .\
5.B. CIVIL REVIEW PETITEON NO. 122/20»15

| zi‘{\\'\‘“/




3. '.:'lihe Chief Medical & Health Officer-11, Jaipur.
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2 ‘The State APPFOP""‘a‘te Authority (PCPNDT Act) & Special

se;’réi::a'ry, Medical, Health‘ and Family Welfa're S}erv'ices,
o Rajesthan, Jaipur,  through its Chairman.

© 3. The Chief Medical & Health Officer-11, Jaipur.

=--REVIEW PETITION ER/RES PQN DENTS -
Versus

Dr B La! Clinical. Laboratory, 11, Unnatx Tower, Central Spme

M

Vldyadhar Nagar, Ja!pur through its proprletor Dr. B. Lal Gupta

’-', S[Q. Sh;rl Babu.Lal Maithi. w A 3 Lo
Fedmo bl Tl RESPONDENT/PETITIONER

"' S.B. CIVIL REVIEW PETITION NO. 123/2015
o
'S.B CIVIL WRIT PETITION NO. 18533/2012

1o ;Th‘e State of Rajasthéh,;mithrough'the Principal Secretary to

o the "éevernm‘eht, Medical‘"énd:’HeaI'th_ Department, Government
' of I:.;.-F;\e:jasthan ‘Secretariat, 'Jai'pur.

':t‘l_ 2 _vThe State Approprlate Authority (PCPNDT Act) & Special .
" Secretary, Medlcal Health ~and Fam||y Welfare JerV|CeS,

- »,RaJasthan Jalpur  through its Chairman.

| -—-REVIEW PETITIONER/RESPONJ

o Vers'us 7




'years R/o Opp,

3 CIVIL WRIT PETITION NO. 10449/2011

 [WRW-99/2014]"

| Narayan Koolwal S/0. Manna Lal Koolwal, R/o. 8/50,

i ~ ----RESPONDENT/PETITIONER

IVIL REVIEW PETITION NO. 124/2015

CIN

B cxvn. WRIT PEﬁfT;oN?‘ho. 13428/2012”

Secretarlat Jalpur

Appropnate Authorlty (PCPNDT Act) & Spec1a|
ical;;, Health and 'FamilyffWelfare’" Services,

throug‘h'f'lts Chalrman

f Medlcal & Health Ofﬁcer II Jalpur

& ---REVIEW PETITION ER/RESPON DENTS
’ AN O j‘%"Vie,rSUS" e

.,H|-Tech Imagme Centre through Dr. Ashok Kumar

»_Commumty Centre, Basi, Jaipur.

o ----RESPON DENT/PETITION ER

VIL REVIEW PETITION NO. 125/2015
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_'of_'»Ra:jaSthan, ,throu-,gh the Principal Secretary to
“ent Medlcal and Health Department Government
‘a'_sthan Secretarlat Ja|pur

"-f;e Approprlate Authorlty (PCPNDT - Act) & Special

Med'lcal , Health d‘- Famlly Welfare Servrces,

- through |ts Chalrman

é}zl,Vledical & He_alth'v(‘)_ffj;_cer-II,' Ajmer.

_-REVIEW PETITioN ER/RESl'D(jl\lD ENTS
lVGl‘SUS S
' AnJana’R’ath“l W/olr R%ajendna Rf-athl, l&ge’d: about
'fby;f'Cacte Rathl R/o 28/25 Saket Nagar Housing Board,

'Dlstrlct AJmer (RaJ.).
.‘:""gH(‘)_lébi,ta,l .__A'Iia's ‘-‘Gangia-l-:Baii E H_oSpita | éeawa r, "?Dis'tric’t |
Dr. AnJana Rath| .
'”'i‘;‘;'---—RESPON DENT/PETITIONER
civiL RE“’IEWEEfITION NO. 12672015

I N
C tVIL WRIT PETITION NO. 4752/2011

e of RaJasthan through the Prmcupal Secretary to

ent Medlcal and Health Department Government

1 Secretarlat Jalpur

Health = and Family. Welfare

S an Ja|pur throughltsChalrman “




[WRw-99/2014]

- lfl"-fREVIEW PETITIONER/RES_PONDENTS

4

S ;Versus

‘Chr_arl'table Tru,st)} 'jT,hroogh Dr. Prakash Chablani

ti\)e :Diﬁector)- Sanganer, District J'aipur (Raj.)

' ----RESPONDENT/PETITIONER
. CIVIL REVIEW PETITION NO. 127/2015

PN PNV D

e

B"?c:[vt[L WRIT PETITION NO.’ 16055/2012

he State of" RaJasthan through the PrmCIpal Secretary to

vcrnment Medlcal and Health Department Government

than Secretarlat Jalpur

_:e State Approprlate Authorlty (PCPNDT Act) & Special

v, Med1ca| Health and | Family ~ Welfare S-erv1ces,v

A, .Jaaipu r throu'gh its Chairman.
e Chief Medical & Health Officer-11, Sikar.
' -=-REVIEW PETITIONER/RESPONDENTS

- :Versus

Home F‘ertlllty & Research Centre, Opposite‘

tment School Play Grou"nd'N H. 11, District Sikar (Raj )
:Virfe‘n:';dra" Kumar Mahala, ~S/o. shri Tansukh Rai

hory, Ruch:ka Nursmg ‘Home, Fertlllty & Research Cent

T
i .
H faTr BV co .
‘ 5 . N RN
. : L
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o e S, K. Government School Play Ground N.H. 11, District

----RESPONDENT/PETITIONER

L REVIEW PETITION NO. 128/2015

N

'IL WRIT PEﬁﬁ_@Nz NO. 17983 /i:zon
te of'Rajasthéh, 'th'vrb'f'u.gh the Principal %ec_grietaxy to
nent, Me,dicél and Health Department, Government
"}_.Sécrf’etériét, Jf_aipUr’fé T R

te Appropriate ‘Authority (PCPNDT Act) & Special

Medical & Health Officer-II, Sikar.

- ---REVIEW PETITIONER/RESPONDENTS

. . =\ersus

VArord), Abé‘d#l'o’fYéé;r'S,:S/o.‘ Shri G_u"rudaé Arora, by

‘R/0. C-20, Basant Vihar, Sikar, Tehsil And District

am SlnghAged 37 Years, S/o. Bholaram, biy Caste




| A l.f;'» ,,The State of RaJasthan through the PrlnC|pal Secretary to B
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~’S.B. CIVIL REVIEW PETITION NO. 143/2015
IN

S B CIVIL WRIT PETITION NO. 13192/2012

th:ej;'.".Government Medlcal and Health Department Government

of .Rajasthan Secretarlat Jalpur

'_ 2"."_; -'"The State Approprlate Authorlty (PCPNDT Act) & SpeC|al

AU Y
"‘;Secretary, Medlcal Health and Famlly»' Welfare Services,

Raj‘as.than‘ .Jal‘p,ur_- . _.,throughf |ts Chairman;

T The Chlef Medical & Health Officer-I1, Jaipur

B “--REVIEW PETITIONER/RESPONDENTS
Versus

M/s A K Dlagnostlc Centre through Dr. Dheera] Gupta age 47

| R/o A 4/ Sumanglam Apartment Shastrl Nagar Jalpur
';; --—-RESPONDENT/PETITIONER'

e S B CIVIL REVIEW PETITION NO. 145/2015

™

S.B c:tViL WRIT I;ETITION-NO.-' 12151/2612

'The State of RaJasthan through the PrlnCIpal Secretary to”

the Gowernment Medlcal and Health Department Government

"fRaJasthan Secretarlat Jalpur |

_'The State Approprlate Authorlty (PCPNDT Act) &
. 'Secretary, Medical, | Health 'alnd I Famlly Welfare "Sel'*-,g_l‘ucéjs_,';_a‘. S
Rajasthan Jalpur through its Chalrman

P
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v3. The ChlEf Medical. & Health Officer-1I, Jaipur.

---REVIEW PETITIONER/RESPONDENTS _-

' Versus

| M/s R;Jét Dlagnostlc Centre through Dr. Akancha Jain W/o. Dr. T.
C Jaln, 38, R/o. 80/432 Shankarcharya Marg, M_ansarowar,
‘Jalpur

b _‘-"?---RESPONDENT/PETITIONER_
S)B CIVIL REvtEW PETI:I'ION NO. 231/2015
- H AL Al i 4
.':S..ﬁB cIvIL WRIT P'ETI'Ti‘o»N NO. 10'1:139'/‘2@12. |
1...:*'. }-;The State of RaJasthan through the Principal Secretary to.

the '. Government Medlcal and Health Department, Government

of RaJasthan Secretarlat 'Jalpur. e

o .
N

2‘;;_'__‘_The State Approprlate Authorlty (PCPNDT Act) & S~pec1al
‘ Secretary, Medical, Health . and .Famlly Welfare Services,
| Ra;a-sth‘an, Jalpur, through its Chairman.
| 3 The_ Chief Medical &,Health Officer-1I, Tonk.
|  REVIEW PETITIONER/RESPONDENTS

\ersus

"anchal Sharma ‘wife -of Dr. ManOJ Sharma Aged about 42

al, Niwai, District Tonk.

----RESPONDENT/PETITIONER
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For Petitioner(s) : Mr. GS Gill, AAG with Mr. HC Kandpal

'cFor'-Res'po_nder)t(s): Mr. Prahlad Singh, Mr. Aruneshwar Gupta,

' - 'Mr. Abhay Jain & Ms.Shiv Goyal for Mrs.
Parinitoo Jain, Mr.SS Hora with Mr. Siddharth
Lamror, Mr. Monu Kumar for Mr. Sudhir Jain,
Mr. Sudhir Yadav for Mr. Amit Jindal, Mr.
Hemant ‘Taylor for Mr.Rajeev Surana, Mrn
Ashok Mehta, Sr. Adv. with Mr. Siddhant
Jain, Mr. Mudit Singhvi, Mr.Sarthak Gupta &
Mr. Himanshu Jain -

4

HON'BLE MR. JUSTICE M.N.BHANDARI

o Judgment
'30/01/2018

"" r-?-"l'hese review petitions have"been filed against the order
Vdated 22nd May, 2014 passed by this court in bunch of wrlt

petltlons

': Learned. Addltlonal Advocate General Shri GS Clll submits
'vthat an order passed under Sectlon 20 of the Pre conceptlon and
Pre natal D|agnost|c Technlques (Prohlbutlon of Sex Selectron) Act,
1994 (for short “the Act of 1994”) was chalienged in the bunch of .
A>Wl’lt DEtltIOﬂS It was mamly on the ground that no gazette

.Not|f|cat|on for appomtment of . approprlate authorrty was issued,

thu order of authorlty was |I!egal

-.'It is submitted that various Notifications for appointment of

] xgqprxate authorlty were lssued from time Lo t|me So far as

A
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..;N'ot‘iﬁcation‘ was also issued on 1'9.F'V'November, 2007 to nominate

_'a-n"'offic'e-r of the :'Iaw departmeht In view of the above_

constltutlon of the approprlate authorlty was made properly

_v ' It is fu-rthe‘r submitted that even 'if- th'e‘appropriate‘authority

j‘lwas not constltuted properly then also any order passed by them, -
o , ‘should have been saved by applylng the doctrlne of de facto. A
:reference of ]udgment of the Apex Court in the case of M/s ‘-
iﬁuuj_Beopar Sahayak (P) Ltd. Vs Vlshwa Nath & Ors o reponted'

:ln (1987) 3 SCC 693 has been glven whereln applylng the

J

'ldoctrme of de facto the plea taken by other partnes was not

/

“accepted The order under Sectlon 20 of the Act be saved by

applylng the doctrlne of de facto

' It is Iastly urged that |n three cases the petltloner preferred

"appeais and. were pendlng and in other cases, |t was deoded o

| "_’though certam wrlt pet:tlons were ﬂled dlrectly before thus court to '
"challenge the order lssued under Sectlon 20 of the Act of 1994 ‘

"’",.lfThe wrlt petltlons Were not malntalnable when appeals were

preferred Taklng lnto con5|derat|on the |ssues ralsed above

lmpug'ned order dated 22nd May, 2014 may be revnewed

@

; .‘ Learned counsel for the respondents have contested the

eVIew petltlons It |s subm|tted that there eX|sts no materlal‘

? egard to an admlmstratwe order for cancellatlon or

S ag’l\on of reglstratlon under Sect;on 20 of the Act of 1994 and

A
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[
A'«
.

not an order in judicial 6r quasi judicial side.

I have cons‘i'de,red the rival su.bjmis_sions made" by"_learnved

e:ounsje_l'for the parties and Pe'r,l.{fsed the record.

the Judgment passed m wnt petltlons regardlng cancellatlon or

o suspensnon of reglstrat|on under Sectlon 20(2) of the Act of 1994..

It was preusely on the ground that approprlate authonty was not

" _’constltuted in consonance to Sectron 17 of the Act of 1994 The

_ sa;id ;p‘r.ovision".is qUoted hereunder for ready reference:
RS LIRS S R L S o o

‘ i“17- ‘ Approprlate :.Aut_hori'ty'; cand A'l"i\dvisory_ .
Commlttee - 1, -The Centra’l ‘Government  shall -
appomt by notrflcatlon in the Official Gazette one or

fmore Appropnate Auth0r|t|es for each of the Umony._-f
_terntones for the purposes of th|s Act ‘

, 2? The State Government shall appomt by notlﬂcatlon |
m the OffICIal Gazette, one or more. Appropnatev'

Authorltles for the whole or- part of the State for the

| purposes of th|s Act havmg regard to the intensity of‘

\fthe problem of pre-natal sex determlnatlon Iead|ng to .
female foetrcnde ' |

~ The bunch. o'f-'revfew petitions. have been filed to challenge
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(|) an ofﬁcer of or above the rank of the Joint Dlrector

of Health and Family Welfare- Chalrperson

n) an  eminent woman _representing  women’s

*orgamzatlon and

n) an ofﬂcer of Law Department of the State or the

Umon terrltory concerned

| Provrded that it shaH be the duty of the State or the

'FUnion territory concerned to constitute multimember
State or Union territory level Appropriate Authorlty
wrthm three months of the coming into force bf the
; Pre—natal Dragnostrc Techmques (Regulabon and

Preventron of Misuse) Amendment Act,’ 200‘2 o

. s . Lot Ay B
5.; '{«Ilsi N O F R

Prowded further that any vacancy occurrmg therem |

shall be fnled wrthln three months of the occurrence

(b) when appomted for any part of the State or the
Un|on territory, of such other rank as the State

.'[Government or the Central Government as the case
| may be may deem ﬂt

4 The Approprlate Authonty shall have the followmg
¥ : functlons ‘namely |

(a) to grant suspend or cancel registration of a

Genetlc Counselllng Centre Genetlc Laboratory or
Genetlc Chrnc

to enforce stan‘da"rds' pres'cribed for the Genetic

\_unsellmg Centre Genetlc Laboratory and Genetic

to mvestrgate complalnts of breach of the
' A\\/ |
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prowsrons of this Act or the rules made thereunder

. :’_and take lmmedlate action;

..-:"(d)‘ to seek and consider the advice of the Advisory
"C'o'mmittee COnstituted ‘under sub-section (5), on

._.,appllcatlon for reglstratlon and on complalnts for

: 'suspen5|on or cancellatlon of reglstratlon

{(e) to take appropriate legal action against the use of
. any sex selection technique by any person' at any
R f;_place Suo motu or brought to its notice and also to

: '-‘Ihltlate mdependent mvestlgatlons in such matter

cel

"...""(ﬁ_)to create public awareness against the practice of

'sex selection or pre-natal determination of sex;

. (g) to supervise the implementation of the provisions
“of the Act and rules;

(h) to recommerid.to the Board and -State Boards
rri-odiﬁcations required in the rules in accordance with

. 'changes in technology or soc1al condltaohs

(l) to take act:on on the. recommehdatlons of the
'AdVISOl‘y (‘ommlttee made -after lnvestlgatlon of .

Acomplamt for suspensl-onv -or cancellation  of

reglstratlon

shall eo'nstitute an Advisory

ST ot
5 N

/S%\/'“
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~ Advisory Committee to be its Chairman.

-..1. 6 The Advisory Committee shall consist of—
_vv-'(':a) ~three  medical  experts 'from‘  amongst
.:g‘yn'aecologists, obstericians,  paediatricians  and
i‘._medical‘geneticistS' o
"-(b) one legal expert; |
e ,4 (c) one officer to represent the department dealmg

: ..wnth information and pubhcnty of the State Government

Sor the Union terrltory, as the case may be;

(d) three emlnent soaal workers of whom not Iess
"-'than one shall be from amongst representatlves of

" women 's organ|sat|ons

7 No »person-'whoi has'b,ee.n‘associated,with the use or
.:p'-r‘omOtion of prev-nat‘al" diagnostic technique for
,_determlnatron of sex or sex selection shall be

' »',appomted as a member of the Adwsory Commrttee

"8 The Advnsory Commlttee may meet as and when |t'

A.l-'-thmks fit or on the request of the Appropriate
.Authonty for consideration of any application for
f reglstratlon or any complalnt for suspension or

cancellatlon of reglstratlon and to glve advice thereon

..'Prowded that the period mtervenlng between any two -

meetmgs shall not exceed the prescribed period.

terms a.nd 'c_onditions 's_u.bject to which a person

e 'appointed to the Advisory Committee and the

‘P;i.‘v:i«;lhwpavmw-mé?}t
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Sect;on 17 of the Act of 1994 prowdes for constntutlon of the .

appropnate authority by a NOtlflCathH in the official gazette What

would be constltuuon of the approprlate authority has: also been

‘.fglven under Sectlon 17(3) of the Act of 1994 The appomtment of

ifth‘e_enture appropriate authorlty has to be made by pubhshlng it in

the G;.:a'zette Notification. The .n‘omination of an officer of the law
| _.d:ep:_artment of the State was made by a Gazette Notiﬁcation dated
19th November 2007. The nomination of Chairman has also been
"'made in the same mlanner but no Gazette Notlflcatlon vyas lssued

for an emment woman’ representlng womens organlsatlon In

'*“;fp& T VY

";absence of the Gazette Notlflca‘uon for lt constltutlon of the

appropnate authonty or advnsory commlttee was not in

a L

. consonance to Sectlon 17 of the Act of 1994 In the l|ght of the

(aforesaid power glven to the appropriate authority’ for

cancellatlon or suspensnon of reglstratlon was lnvoked by a

commlttee not constltuted as per the provnalons of law. Sectlon 20

of the Act of 1994 |s also quoted hereunder for ready reference

"20. Cancellation or suspension of registration.-

:l;;:, 1 The Appropnate Authorlty may suo moto, or on

complaint, issue a notice to the Genetic Counselhng

,7 .'-"".Centre Genetic Laboratory ‘or Gcnetuc Clinic to show:

";ﬁ:waaboratory or. Genetlc Chmc and havnng regard to the

;F.s""v?"‘? ﬁnﬂ, I
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tj-"ia'd'\"/ice of the Advisory"Co‘mmittee the Appropriate
' Authority is satlsﬂed ‘that there has been a breach of

R ;{the provisions of this Act or the rules, it may, without
o .J.preJudlce to any criminal action that it may take
“fagains,t 'such Centre, Laboratory or Ciinic, suspend its
',""."{“:registrati.on: for such period as it ‘may think ﬁt‘or

‘- cancel its registration, as the case may be.

'3 Notwrthstandmg anythlng contained in sub- secuons‘
'.'.(1) and (2), if the Appropriate ‘Authority is of-tzhe
""..opmlon- that it is necessary or expedrent.so to do in
:tfh'e public finterest it may, for reasons to be recorded
i}-ln writing, suspend the reglstratlon of any Genetic
Counselllng Centre Genetlc Laboratory or Genetic
_?'f"Chnlc without |ssumg any such notlce referred to in
o sub sectlon (1).”

The order challenged in the writ petmons was passed by an
ofﬁcer nommated by the appropnate authorlty Sectlon 20 of the
Act of 1994 does not provnde delegation of power by the _.
approprlate authonty The rules were amended subsequently for

lt In any case when constltutlon of the approprlate authonty
ltself was not-in the manner glven under Sectnon 17 of* the Act of

1994 thus the orders chaHenged in the writ petntuons could not

sustam

; “%earned Addltlonal Advocate General has referred Judgment
N\ B

ARt

’th@ni{upreme Court in the case of M/s Beopar Sahayak (P) Ltd.

_f;ﬂ-,'?@pp-ropnate authorlty even lf it. was not constituted in

v
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'fjudgment wou’id show it to be in reference to the order passed by

'the*court which includes even-Executive Magistrate- and not in the .

_ﬁ:administrative S|de In case, doctrine of de facto is applied even
.',:for the administrative order then there wouid be no sanctity to the
"prowsmns of law for constitutlon of the appropriate authority or a
.Acommittee for the aforesald purpose thus Judgment in the case
M/s Beopar Sahayak (P) Ltd. (supra) would not. appiy to the facts

” of these cases. The view aforesaid is-supported by the Judgment
vof the Apex Court ln the case of State Of M P Vs. Manvmder

PEE Ly ' 4

'-smgh Gill, SLP No. 2226/2014 decndedl on 3rd August 2015

The issue now comes regarding fiiing of appeais in few

v cases 1 ﬁnd that an eIaborate discu55|on about the issues in
‘ reference to Section 21 of the Act of 1994 has also been made It
'prowdes for remedy of appeal in the pres< ribed manner which

was not notified When the order of suspension or cancellation of

' registration was not passed by the competent authorlty, the order

passed in appeal was also set aSIde It IS not a case where the

'petitioner did not chaiienge the order passed in appeal because

"-‘even If remedy of appeal was taken, further remedy is not

prOVided under the Act of 1994 accordingiy, writ petitions were

, filed Taking into cou15|derat|on aII the relevant facts I do not find

* k., )

fff“aiiw\ ground to review the order dated 20 iViay, 2014

If an issue s raised in‘the
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| - proceedmgs in refer_ence_td Section 28 of the Act of 1994, the
| c'(,);u'rf_‘;o;ncerned can ‘decide.it tNhjdughi the issue would be in the co-
la:j‘%cljérla:i»ltbroceedings. It wo‘ulld, accordﬁgly, be governed by the
Judgment of the Apéx Court in the case of M/s. Beopar Sahayak
(P)Ltd (sUpra) Where objectiovn‘ was' not accepted' in co-lateral
p”i;;oc‘e.;e';dings.« | - |

A copy of this order be pI!acgq _',_in each connected filé._ :

~ . (M.N.BHANDARI),J.
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