HIGH COURT OF JUDICATURE FOR RAJASTHAN AT
JODHPUR

(1) S.B. Civil Writ Petition No, 5858 / 2015

Dr. Pramod Bedi S/o Shri Inderjeet Singh Bedi, Aged about 57
years, By caste Bedi, R/o H.No.6S P Block, Sri Ganganagar
Dlstrlct Sri Ganganagar (Rajasthan)

edi Ultra Sound Centre; Sri Ganganhagar

~---Petitioner

Versus

k"cr)if Rajasthan, thrbugh Principal Secretary; ."Dé'partment A

f’ﬁ‘ajasthan Medical Council, Sardar Patel Marg, 22 Godam
- circle scheme, Jalpur (RaJasthan)

3. The Appropr!ate Authorlty (bDM), Under PCPN & DT Act cum
: Chief Medical & Health Ofﬂcer Srr Ganganagar (Raj.)

4, Block Appropriare Authoi"y’& Sub DlVlSlona! Ofﬂco - Sri
"~ Ganganagar (Raja»thab PR :

~----Respondents

Sonnaciad With

(2) S.B. Civil Writ Petition No. 1493 / 2016

Dr. Ajay Singhal S/o Late 'S ;M:ahh*iyoh:an Singhé! By Caste
Agarwal, Aged 47 Year; ReSIdent ‘of - Akesh Hospna! Teli Road,
Ladnu, -~ o Dmtrlct - Nagour.

~ ~----Petitioner

. » _ ‘ Versus

i. State of Rajasthan throu_'gh,'PrinciﬂpaI Secretary,-Department
of Medical & Health, Secretariat, Jaipur.

2. Réjasthan Medical -Council, Sadar Patel ! Marg, 22 Godown
circle scheme, Jaipur - thlough its registrar.
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3. The Appropriate Authority under PCPNDT Act cum Sub -
Chief Medical & Health Officer, sub division Ladnu District,
Nagour.

4,  Appropriate Authority (PC & PNDT) and sub-division, Ladanu,
Rajasthan.

f———Respondents

S.B. Civil Writ Petltnon No. 3139 / 2016

-Naresﬁ\“Sanklecha S/o Shrl Ganpat RaJ ‘Sanklecha, Age - 38
- Jain, Owner of - Dr. Naresh Diagonostic Center,
2ar V. ’_otors Town-Jn. Road, Hanumangarh Town, District -
j um@‘;n arh® : (Rajasthan) : ' ‘
——?—Pe,titioner

Versus

1. The State of :RaJaSthan' i;hrb’ugh‘ tr\e:’fPrincipIe Secretary,
: "Medical and Health Department -Secretariat, Jaipur,
RaJasthan i : : :

2. The Sub Divisional-App oprlate uthorlty cum “Chief Medical
and’ Health Ofﬂcer Hanumangarh

----Respon d‘en‘ts

(4) S '“c;wa Wit Petuytlon No. 3972 / 2016

Dr. Vijay Makkar S/o Sh. BabuRam )Jiv_ﬁ"?lakkar, By Caste Arbra,
‘Aged 58 Year, Owner. & Resident of* Makkar Nursing Home,
Ramsinghpur, - . ~District - Sri - ~Ganganagar.

----Petitioner

Versus

1. State of Rajasthan through principal secretary, Department

of Medic‘al & Health, secretariat, Jaipur.
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2. Rajasthan medical Council, Sardar Patel Marg, 22 Godown
circle scheme, Jaipur - through its Registrar.

3.  The Block Appropriate Authorities & Sub-Chief Medical and
Health officer, Sri Ganganagar.

~----Respondents

(5) S.B. Civil Writ Petition No. 4987 / 2016

Sy fmar Aseri S/o Shri Jagdish Chandra Aseri, Age - 38
Yigals, Caste — Aseri,-Manager of - 1.C. Aseri Memorial Hospital,

P bangar- jResident ~of - Ward No.7,~ Pilibanga, District
imapgarh- - (Rajasthan).

'--—‘-Petitioner

- Versus

1. The State of RaJasthanth ghthe Principle Secretary,
Medical and 1‘H‘eél‘thr.D‘epafrfc_menp; - -Secretariat Jaipur,

Rajasthan. s o
2. The Sub Divisional:Ap Qbri_ate "Agtﬁority cum Chief Medical
and Health =~ .

Officer, Hanumangarh.

----Respondents

(6)  S.B.Civil Writ Petition No. 5253 / 2016

Dr. Praveen Garg S/\%"“'ZSH,'SLJagdi'sh'v'fF{"é""(;')“'Garg, Age 55 yeérs,
Manager and Owner of Pratham Diagnostic Centre, 2-A-2,
Sukhadia Nagar; .o Sru Ganganagar.

----Petitioner

Versus

1. State of Rajasthan through Principal Secretary, Department
of Medical & Health, Secretariat, Jaipur.

2. Sub Divisional Appropriate Authorities cum Chief Medical and
Health Officer, S . Ganganagar.
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----Respondents

(7) S.B. Civil Writ Petition No. 5269 / 2016

Dr. Pradeep Kumar S/o Sh. Banarasi Das Garg, by caste Garg
Agarwal, aged 55 years, Resident of 2-A-9, Sukhadia Nagar, Sri
Ganganagar (Raj.)

----Petitioner

“\ersus

of RaJasthan through Principal Secretary, Medical &
Ith’ Department, Government of Rajasthan, Jaipur.

bRaJasthan Medical Council, Sardar Patel Marg, 22 ‘Godown
Circle Scheme, Jaipur through its Registrar.

3. The Block Approprlate Authorlty and-Chief Medical & Health
Officer, Sri Ganganagar -

---~-Respondents

(8)  S.B. Civil Writ Petition No. 7512 / 2016

.;:;R_a':stqg‘i_, aged around 53 vyears,
iagnostic . Centre, 4L-Sukhadiya
Lsrit Ganganagar..

Dr. K.K. Rastogi S/o Shi. V.
Owner of Dr. K.K, Rastog
Shopping Centre,

—--—Petitioher

1. State of Rajasthan through Principal Secretary, Department
of Medical & Health, Secretariat, Jaipur.

2. Sub Divisional Appropriate Authorities cum Chief Medical and
Health Officer, Sri Ganganagar.

----Respondents
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(9) S.B. Civil Writ Petition No. 12886 / 2016

Dr. Shankar Lal Son of Shri Tara Chand, aged 50 years, resident
cum Owner of City Hospital, Ward no.1 Nai Mandi, Gharsana,
District Sriganganagar (Raj.)

----Petitioner

Versus

&
e lof RaJasthan through Prmopal Secretary, Department
ical, & Health ‘Secretariat, Jaipur.

W‘han Medical Council, Sardar Patel Marg, 22 Godown
& Scheme Jaipur ~ through its Registrar.

fle Block Appropriate Authority & Deputy Chief Medxcal and
Health - Officer (Health), Sri Ganganagar.

--~--Respondents

i-‘igv_"_ﬂr'j}tfPet‘t A No. 13080 /2016

*‘fDr K.L. ‘Bansal Son of Shrl GOpl Ram Bansal, aged'63' 4year_),
resident.cum Owner of Bansal Nursmg Home, Ward No.19 (New),
Suratgarh, ' Dlstrlct - Srllganganagar . (Ra])

—-—-Petmoner

of Medical & Health Secretarlat JolpUI’

2., Rajasthan Medical. Council,” Sardar Patel Marg, 22 Godown
Circle Scheme, Jalpur ~ through its Reglstrar

..3.  The Block Appropriate Authority & Additional Chief Medxcal
and Health Officer (Family. Welfare), Sri Ganganagar.

!

----Respondents
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(11) S.B. Civil Writ Petition No. 13081 / 2016

1. Dr. Vijay Prakash Beniwal Son of Shri Daulat Ram, aged 60
years, resident cum Owner of Bikaner Diagnostic Centre,
Ward No.18, Suratgarh, District Sriganganagar (Raj.)

2, Dr. Rajendra Chhabra Son- of Shri Amarnath Chhabra,
presently working as Doctor at Bikaner Diagnostic Centre,
re5|dent of Ward No.18, Vivekanand Nagar, Suratgarh,
Sriganganagar - (Raj.).

“s-~-Petitioners

Versus

tate of RaJasthan through Prmmpal Secretary, Department
of Medical & Health, Secretariat, Jaipur. : :

2. Rajasthan Medical Counc'll Sardar Patel Marg, 22 Godown
* Circle Scheme, Jalpur = through lts Reglstrar

: 3. The Block Appropr!ate Authorlty & Addltxonal Chief Medlcal
e and Health Ofﬂcer (F—am"l 'W"lf;are), Sri. Ganganagar

----Respondents

. (12) S8.B:, CWII ert Petltlon No. 13082 / 2016

Dr Vijay Arora. Son o‘F Shrn Roshan Lal Arora aged 62 years,
-resident cum Owner. of- Arora Care*Home, Vlvekanand Nagar,
Bikaner-. Road,: Suratgarh' '»:;‘:’«__@frgtrrc‘t Srlganganar (Ra])

~——-Pet|tlo*1er

Versus

1.  State o6f Rajasthan through Principal Secretary, Department
of Medical & Health, Secretariat, Jaipur.

2. Rajasthan. Medical Council, Sardar Patel Marg, 22 Godown
Circle Scheme, Jaipur - through its Registrar. .

3. The Block Appropriate Authority & Additional Chief Meolcal
and Health Officer (Family Welfare), Sri. .Ganganagar.
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----Respondents

(13)  S.B. Civil Writ Petition No. 13669 / 2016

Dr. Rajendra Kumar Sethi S/o Late Shri Moti Ram Sethi, Age - 71
years, Caste - Sethi, Manager of - Sethi Nursing Home,

- angarh Town, Resident of - Ward No.-21, Hanumangarh
%m District - Hanumangarh (Rajasthan).

----Petitioner

Versus
W"ﬂ‘?

1. The State of Rajasthan through the PrlnCIpaI Secretary,
Medical - and Health Department Secretariat Jalpar _'
RaJasthan

2. The Sub. D|VIS|ona| Approprlate Authorlty cum Chlef Medrcal
' - and Health e Officer, Hanumangarh.

----Respondents

(14) S.B. Civil Writ Petition No. 13670 / 2016

Dr. Banshi Dhar GUpt‘"‘a‘ :S/O ""uété‘*
Caste - Gupta, Manager of qugharla Ultra-Sound Center,

- Resident . of —~Opp05|te Agarwal 'haramshala Rawatsar Road,
Hanumangarh Town, District.: ‘Hanumangarh = (Rajasthan).

nkar Mal Gupta Age 65 years,

----Petitioner

_Versus

1. The State of Rajasthan through the Principal Secretary,

Medical and Health Department Secretariat, J'aipur,ﬂ
Rajasthan. '

2. . The Sub DlVISIonaI Appropriate Author;ty cum Chlef Medical
and-Health Officer, Hanumangarh. ~
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----Respondents
(15) S.B. Civil Writ Petition No. 13671 / 2016

Dr. Sutindra Paul Gupta S/o Shri B.C. Gupta, Age -49 years, Caste
- Gupta, Manager of - Chandigarh Ultrasound Center, Chandigarh
ital, Resident of -~ Opposite Bus Station, District -
garh Junction - 335512, (Rajasthan)

----Petitioner

Versus

The:- State of Rajasthan through the Principal Secretary,
Medical and Health Department, Secretariat, Jaipur,
Rajasthan. '

2. The Sub Divisional Approprlate Authorlty cum Chlef Medical
and Health Offlcer Hanumangarh

—~~—Respdndents :

' (16)  S.B. Civil Writ Petition No. 13975 / 2016

Dr. Rajendra Gupta S/o.Shri Dau Ram Gupta, aged 60 years,
resident of Rajendra Colour” Ultrasound & Eco Centre, Near Vijay
Cinema, Town Junctlon Road Hanumangarh Town, District
Hanumangarh. n v -

~----Petitioner

k]

Versus

1. The State of Rajasthan through. Secretary, Department of
Medical and Health, Government of Rajasthan, Secretariat,
Jaipur. :

2. The Project Director (P.C.P.N.D.T.) and Dy. Director (R.C.H.),
Medical and Health Services, Rajasthan, Jaipur.

3.  Sub Division Appropriate Authority and Chief Medical and
Health Officer (District P.C.P.N.D.T. Cell), Hanumangarh.
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---—Respondehts

(17) S.B. Civil Writ Petition No. 5672 / 2017

narayan Mittal S/o Sh. Hansraj Ji Mittal, aged about 57
Caste Agarwal, Resident of ward No.13, Sangaria,
numangarh, presently: Manager Mittal Ultra Sound
rasan Market . Sangaria, D}IStrlCt_ Hanumangarh.

- ~---Petitioner

‘Versus

1.  State of Rajasthan through Principal Secretary, Department
of Medical & Health Secretarlat Jaipur.

2. Rajasthan Medlcal COLInCI| Sadar Patel Marg, 22 Godown
Circle Scheme,Jaipur — through its reglstfar

" 3. The Appropriate Authority ‘under PCPNDT Act cum Chief
Medical & Health @fﬁcer Hanumangarh

4, Block Approprlate Authorlty and sub-divisional officer,
Sangaria, DIStrICt Hamumangarh.

---~Respondents

(18) S.B. Civil Writ Petition No. 8299 / 2017

Dr. P.C. Jain Son of Shhi\:Ril;habd'és', -a:gé:d 62 years, resident cum
Owner of Jain Hospital, Station Road, Opposite Dargah, Kapasan,
District , Chittorgarh ‘ (Raj.)

----Petitioner
Versus

1. State of Rajasthan through Principal Seéretary, Medical &
Health Services, Secretariat, Jaipur.
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2. The District Appropriate Authority (PCPNDT), & District
Collector, Chittorgarh.

3. The Sub Divisional Appropriate Autho’rity (PCPNDT), Sub-
division Kapasan & Deputy Chief Medical and Health Officer
(Health), Chittorgarh.

----Respondents

wner of Shantf Nursing Home Naf Mandl Gharsana,
Sri v o Ganganagar. - " (Raj.)

——'—nPe‘titioner
. Versus .

1 State of RaJasthan th’rou’cih' the Principal Secretary,
L Department of Medlccall& Health Secretarlat Jalpur (RaJ)

. 22,7 Chief Medlcal & Health, Ofﬂcer Sru Ganganagar (Raj.)

3 Block Approprlate Authorlty & Dy Chlef Medical & Hca!th
-+ Officer (Health), = St . Ganganagar. (Raj.)

-4~~Reépondents

' (20) S.B. Civil Writ Petition No. 14638 / 2017

" Dr.Renu Setia W/o Shri Amar Setia, Aged about 55 years, R/0 -
Renu Ultra Sound Centre, Rombay Hospital and Maternity Home,
- Town Road, Hanumangarh Junction, Distt. Hanumangarh.

~--~Petitioner

Versus

1.  The State of Rajasthan through Pr'incitpal Secretary,
Department of Medical & Health Secretariat, Jaipur (Raj.)
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2. Rajasthan Medical Cbuncil, Sardar Patel Marg, 22 Gedam
Circle Scheme, Jaipur (Raj.) -

3. The Appropriate Authority (SDM) and Chief Medical. and
Health Officer (Distt. PCPNDT Cell), Hanumangarh (Raj.).

4, Block Appropriate Authority & Sub Division Office,
Hanumangarh (Raj.).

----Respondents

Mr. G.J. Gupta Mr.-Pankaj Sharma,
““Mr.Pankaj Gupta, Mr.P.K;Mathur,
Mr.Kshamendra Mathur, Mr.Vineet Jain,
Mr.Yashpal Khileree, Dr.A.A. Bhansali,
Mr.B.S.Sandhu, Mr.Vipin Makkad,
Mr.Rajerider Soni, Mr.D.S. Gharsana,
Mr.Jamwant Gurjar, Mr.Rajesh Punia

For Respondent(s) : Mr. Sunil Joshi for Mr.Rajesh Panwar,
- Additional Advocate General

HON' BLE MR JUSTICE VIJAY BISHNOI
Order

Allthesé writ petitic’msﬁ have been filed by the petitioners
under Art|cle 226 of the Constltut|on of Indla bemg aggrleved with

the rejectlon of thelr apphcatlons for renewal of registration of

their Genetlc Counselllng Centres Genetlc Laboratorles Genetic
',»Clmlcs Ultrasound Clmlcs and Imagmg Centres for the purpOse of
‘carrylng out Genetlc Lounselmg/Pre natal Diagnostic Tests/Ultra

"Sonogr’aphy.

Thc case,‘ as set out by the petitioners, is that earlier their
centres were registered by the registering autho'rity and ~after
expiry of,the period of registration, the registrations were renewed

from tinje to time, howevér, from the year 2015 onwards, their
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certificates have not been renewed on the ground that case is
pending against them for violation oi‘ the provisions of the Pre-
conception and Pre—nvata;i Diagnostic Techniques _('Prohibition of Sex
Selection) Act, 1994 (for short ‘the Act of 1994’) and Pre-

conception and Pre-natal Diagnostic Techniques (Prohibition of Sex

/%E'% ) Rules, 1996 (for short ‘the Rules of 1996").

,‘;»"Ther' saoetitioners are ciaiming that the action of the

respondent—.authOrities to renew ,their registrations.

Learned counsels for the petitioners have argued that Ruie 8

of the Rules of 1996 prov1des procedure for renewal of
registration. It is contended;;tha_t‘_zas,'per sub~ru|e (2) of Rule 8 of

- the Rules" of 1996, it is nﬁan‘dyatoryﬁ_‘for*the appropriate authority to

hold an enquiry to satiéfylit'selfi regarding. the compliance of

requirements of the Act of 1994 and the Rules of 1996 and to

obtain advice of the advnsory committee It iS contended that aC

per sub-rule (3) of Rule 8 of the Ruies of 1996 after enqu1ry and

' taking in 0 consrderation the advrce of the advrsory committce if

the appropriate authority is satlsfled that the registratlon of the_
applicant cannot be renewed then the apponnting authon ty is
required to provide opportunity of hearing to the applicant «an_d'
then only his application tor ?renewal of registration can be
rejected._ | | |

It is further contended that in all the cases, the Chief Medical
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and Health Officers of the District concerned straightway refused

" to accept the renewal applications filed by the petitioners and

pondent- authorltles of reJectlng the applications for
WaI oj'egstratlon filed by the petltloners ‘without following

tory procedure prov1ded under Rule 8 of the Rules of

Learned counsels for the petitioners have further argued that
the respondent authontles have reJected the applications filed by
the petitioners for renewal of thefr reg(stration while taking aid of
provision of clause-(ii) of sub rule (4) of Rule 18-A of the Rules of
1996 however, the said -fpro”vision' C'annot be interpreted in the
manner so as to make the ‘mandatory provnsnon of Rule 8
redundant. It is submitted that’the respondents are always under
an obligation to obJectlvely deCIde the rénewal application for
reglstratlon filed by the: apphcant as per the procedure laid down
under sub-rule’(2) and;;:‘(w»%) of R_ule 8~Qf the Rules of 1996.

It is further argued ’by learned counsels for the petitioners
that before the Bombay High Court, Bench at Aurangabad, the
Additionat Solicitor General appeared on behalf of the Union of

India in S.B. Civil Writ Petition No0.4478/2015, decided on May 05,

2015 and S.B. Civil Writ Petition No0.6979/2015, decided ¢n 13%

August, 2015 and gave a statement, on instructions, that Rule 18-
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A (4)(i)) of the Rules of 1996, incorporated  with effect from
28.1.2015 shall not be construed as a total prohibition on the
_appropriate authority to receive an application for renewal or fresh

re(_jistratioh and the application shall have to be received and

processed in accordance with rule 8 of the Ruies of 1996.

Learned counsels for the petitioners 'ha‘v‘é also contended
that the cases filed ‘avg_ains‘t the petitioners wi‘gh‘the allegation of
violation of the provisions of the Act of 1994 and the Rules of
! B N

1996 are false and have been filed with ulterior motives containing
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no evidence and, therefore also, the action of the respondent-
authorities of rejecting applications for renewal filed by the-

Vpetitioners is illegal and liable to be set aside.

Learned counsel for the petitioners have, therefore, prayed

that the impugned orders, whereby, the applications filed by the

éargued that there fi 0

flauthorltles in not acceptlng/re' : in .the}renewal applications. filed -
:t by the petltloners Iooklng to the fact that the cases are pending
agamst the pet|t|oners for vuolatlon of_ prov15|ons of the Act of
1994 and the Rules of 1996 because Rule 18 A (4)(||) of the Rules
of 1996 mandates that any appllcatlon for fresh reglstratlon or
renewal of reglstratlon cannot be. accepted lf any case is pendlng
: in any cotjrt against th_:ex‘a;pplic_ant”’fot‘violation of any of the
':prO\‘/isions of the Act and the Rnles made thereunder. |

.k CItis alqu. ’argAueci by .Mr.Joshi that the contention of learned
.'c‘ounsels for. the petitieners'to. the effect that the respondent-
authorities ar:e‘vrequiretci to follow the prncedure latd down under
Rule 8:of the Rules _of 1996 jis;bereft of any merit ,beca‘use Rule 18-

A (4)(i1) of the Rules of 1996 clearly says that no such application
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for renewal of registra‘tiOn can- rJe accepted where any c"ase for
V|olat|on of the provrsmns of the Act of 1994 and the Rules of

| . " »1996 is pendmg agamst the appllcant MrJoshl asserts that the:

Learned counsel M

in’

ibmitted that it is not

: dlspute that the cases for violation“of'the provisions of the Act of

1994 and the Rules of 199 -are ;péhdi"hgﬁagains‘t tvh.epetitiohers

and, therefore as pe ’

of the ,jo_es,qf ~L996?
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In support of the above contention, MrJoshi has placed
reliance on the decrszon of the Hon'ble Supreme Court rendered in
the case of Lt. Col S.K. Kashyap and another Vs, the State of

Ra]asthan, reported in 1971(2) SCC 1286,

”

%
-
wﬁules of 1996, appropnate authority is bound to receive an
application for.renewal ortfresh- registration, though any case is
pendmg agamst the appllcant for V|olat|on of, the provisions of the
Act of 1994 and the Rules of 1996 but |n the State of ?aJasthan
.‘“;no such l_nstr_uctlons ha_ve. ever been recelved by the authortties
;..a.nd there |s no circularor’any ‘or'der issued by the Union of India
clarlfymg that desp|te the exustence of Rule 18 A (4)(11),
appllcatlon flled by any person against whom any case for
\;lolatlon of prowsmns of the Act of 1994 and the Rulcs of 1596 is
pendlng, is Ilab!e to be accepted by the appropnate authonty and
has to be dealt Wlth as. per the prOVISlons of Rule 8 of the Ru!es of
' v1996. It is co_ntended.that in the absence of any such instruction,
clarification or direction, it caynnot bebylsaid that there is any
'illegalityv‘ in the action of the respondents | in  not
a_cceptin‘g./rejecting"the‘ applications for renevval of registrat.ion of
the petitioners. ” | |

Learned counsel Mr.Joshi has, therefore, prayed that there is
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no force in these writ petitions and the same are liable to be

dismissed.

" Heard learned counsel for the parties and perused the

material available on record.

It is not in dispute that earlier the centres run by the

e CJ

%‘K‘E renew the registration of the petitioners on the ground

~-£h he case/cases for violation of the provisions of the Act of

1994 and the Rules of 1996 ls/are pendlng against them.

Rule 8 of the Rules of 1996 s regarding renewal of

registration, which reads as under ,f_:e LT

“8. Renewal ’of' re"g'istr_ation. - (1) An
application for = renewal ‘of . certificate of
registration shall be made in duplicate in Form A,
to the Appropriate Authority thirty days before
the date of expiry.. of the certificate of
registration. Ackhowledgmeht of receipt of such
application shall be*lssue‘d “by- the Appropriate
Authority in the manner: specnﬁed in sub-rule (2)
of Rule 4. : b

(2) The Appropriate Authority -shall, after
holding an enquiry- and after satisfying ltself that
the applicant " has' complied with all the
requirements of the Act and these rules and
having regard to the advice of the Advisory
Committee in this behalf, renew the certificate of
registration, as specified in Form B, for a further
period of five years from the date of expiry of the
certificate of registration earlier granted.-

(3) 1If, after enquiry and after giving an
opportunity of being heard to the applicant and
having regard to the advice of the Advisory
Committee, the Appropriate Authority is satisfied
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that the applicant has not complied with the
requirements of the Act and these rules, it shall,
for reasons to be recorded in writing, reject the

~ application for renewal of certificate of
registration and communicate such rejection to
the applicant as specified in Form C.

(4) The fees payable for renewal of
certificate of registration shall be one-half of the
fees provided in sub-rule (1) of Rule 5.

° <5) On recelpt of the renewed certificate of
reﬁg"stratlon “in, dupllcate or on recelpt of

rE =wal, both copies of the earlier certificate of

tegistration shall be surrendered immediately to
Appropriate * Authority by the Genetic

Counselllng Centre, Genetic Laboratory [Genetic
‘Clinic, Ultrasound Clinic or Imaging Centres].

(6) In the event of failure of the Appropriate
Authority to renew the certificate of registration
or to communicate- reJectlon of application for
renewal of registration within a period of ninety
days from the.date of recelpt of appllcatlon for
renewal of 'reglstratlon “.the” certificate  of
registration shall be deemed to have been
renewed.” i v

Vide amendment dated 24.4. 2614 the Centrel Government
has inserted Rule 18- A m the Rules of 1996 and laid down a code
of conduct to be observed by the approprlate authorities. Further
amendment is made in clause (n) of Rule 18-A on 28.1.2015.
Clauses (i) and (ii) of sub rule (4) of Rule 18-A, which now exist in

the statute book, read as under:-

“18-A. Code of Conduct to be observed by
Appropriate Authorities.- xxxxx

(4) All the Appropriate Authorities including the
State, District and Sub-district notified under the
Act, inter-alia, shall observe the following conduct
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for registration and renewal of applications under
the Act, namely -

(i) dispose of the application for renewal and new
registration within a period of seventy days from the
date of receipt of application;

(ii) ensure that no application for fresh registration
or renewal of registration is accepted if any case is
pending in any court against the applicant for

lation of any provision of the Act and the rules
rﬁz\de thereunder o

hat it is‘"a»'g’en‘eral provision regarding renewal of regtstra’tion,
however, with the insertion of Rule 18~A (4)(ii),- the Iegislature has
made a spccmc prov15|on or carved out an exceptlon to -the
'Lgeneral rule, dlrectlng the(appropnate authorltles lncludmg the

.*State DlStrlCtS and Sub dlStrlCtS not to accept the appllcat:ons for

| ;“fresh reglstratlon or renewal of reglstratlon of those apphcants
}agalnst whom the case 15 pendlng m any court for vxolamon of the
provision of the Act of 1994 and the Rules of 1996 With the
: msertlon of Rule 18-A (4)(u) in. the statute book a classnﬁcatron is
:created among eXIstlng uItrasound cllmcs ﬁrstly, where a crlmlnal

case is pendmg and secondly, where the other |rrcgular|t es m

sett.led Iega(‘l position in law that where a statute contains both
general as well as specific provision, the later must prevail.
The Hon'ble Supreme Court in the case of Commercia{Tax

Officer, Rajasthan (supra) has held as under:-
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“32. Before we deal with the fact situation in the
present appeal, we reiterate the settled legal
position in law, that is, if in a statutory rule or
statutory notification, there are two expressions
used, one in general terms and the other in special .
words, under the rules of interpretation, it has to be
understood that the special words were not meant
to be included in the deneral expression.
Alternatively, it can be said that where a statute
contains both a general provision as well as specific
rovision, the latter must prevail.

- 47." -Having notlced the aforesaid, it could be
concluded that the rule of statutory construction
that the specific. governs the ‘general is not an
absolute rule ‘but is- merely a. strong indication of
statutory meaning that can. be overcome by textual
indications that point”in’ the “other  direction. This
rule is particularly applicable where the legislature
has enacted comprehensive scheme and has
deliberately targeted specific problems with specific
solutions.” A subject-specific provision relating to a
specific, -defined and descriptable = subject is
regarded as an exception to and would prevail over
a general provision relating to a broad subject.”

In viewrdf the above, the contention of learned .counsels for
the petitieners,that despite existence of RuléQ 18-A "(4)'(451) of the

Rules of _1,_996', the respondentfauthorities.are-bound to accept and -
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dispose*of the renewal applicattons filed by the appltcants as per
Rule 8 of the Rules of 1996, is not acceptable and the same is

liable to be rejected, hence rejected.

So far as regarding the judgments of the Bombay High
Court, Bench at Aurangabad rendered in S.B. Civil Writ Petition
*@’3“ I\To"z@'élﬁ 2015 decided on May 05, 2015 and in S.B. Civil Writ

- iHon & 6979/2015 decided . on. ,13“* August 2015 are’
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] ’n@.thqﬁa_sxs of a statement made by the Assistant Solicitor
G, T o)

(4)(n) of the Rules of 1996 shall not construe as a total prohxbmon
" on the appropriate authorlty to recelve an apphcatlon for renewal
or-fresh regrstratlon and the aophcatlon shaH have to bc received

“and processed in accordance Wlth_R.uIve‘”B _of the Rules of _L996.

However confronted wnth thls‘5|tuaﬁt|.on this Court vide order
dated 9.8.2017 directed the respondent State to file addltional
afﬂdaVIt regardmg the statement made by the Additiona] SOllCItOI’
General appearlng for Unlon of Indla before ‘the Bombay High
(;_ourt, Bench at Aurangwab,ad:‘and; pursuant to that,.an addi\t\zonal
affidavit has been filed by the Project Director, PCPNDT, Jaipur, the

relevant portion whereof reads as under:-

“4, That before further submissions in regard
of the applicability of the judgment it -is necessary
to throw some light on the existing provisions. In
this regard it is submitted that the Rule 8 of the
rules of 1996 prescribes the procedure of renewal
in normal course but vide amendment dated

©28.1.2015 the legislation has carved out exception
to_the general: rule, whereby, :the appropriate -




3

. _ ' (23 of 26)

authority has been directed to ensure that at the g
time of renewal of the application of the §
registration should not be accepted if there is any "
case is pending in any court against the applicant.

The aforesaid amendment brings the reasonable §
classification among existing ultrasound clinics, one §
is where criminal case is pending and the second is &
where any other irregularities in the compliance of §
the act and rules made thereunder.

That after examining the record of the
eedlngs |t is ~pointed out that there is no

; ed 28.1.2015. In view of this the state cannot
Oo § "’m Odivert from the mandate enshrined by way of
LY . Not
- N9 ~amendment in rules of 1996 vide notification dated
28.01.2015. :

6.  That the judgment-supra rendered in case
of Dr. Sudhir’s case, it.is abundantly clear that the
matter has been concluded on the statement made
by the counsel for Unjon of India in its individual
capacity, therefore, the statement is not binding
upon the state of: Rajasthan Moreover the above
stated statement’is not: based upon any document,
therefore, it is said to. be’ mad_e in its individual
capacity. . ' P -

7. That since 't>he Umon -of India has not
issued any gwdellnes -or-.order .in respect of
amended provnsmn therefore the state cannot
divert . from “‘the. language adopted by . the
legislation. It should be read-in plain meaning ruie.
Hence, the applicability of the-amended provision is
absolute and the. state ‘will adhere to the same.

8. That any other interpretation of the
amended provision will frustrate the objective of
the legislation, therefore, the appropriate authority
should not usurp the legislative function under the
disguise of interpretation.”

In view of the specific stand taken by the respondent — State
that it is not in receipt of any such direction from the Union of

India that the applications for renewal of registration are liable to
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be dealt with as per Rule 8 of the Rules of 1996 ignoring the fact
that any case for violation of provisions of the Act of 1994 and the
Rules of 1996 is pending against the applicant, the judgments of

the Bombay High Court, Bench at Aurangabad, are of no help to

the .petitioners.

oned: The T&gislature has §

f’é‘s‘T‘_lj_‘a;\'/,*e;be.éh'_f‘.ﬁfam:edj;g

Learned counsel for thq-{fﬁéSpOn"dents has: rightly placed
reliance on the decision of the Hon’ble Supreme Court rendered in
the case of Lt. Col. S. K i\ashyap (supra) wherein, the Hon'ble

Supreme Court held as under S

25, xxxxx

The word ‘pending’ ‘will ordinarily mean that
the matter is not concluded and the Court which
has cognizance of it can make an order on the
matter in issue. The test is whether any
proceedings can be taken in the cause before the
Court or Tribuna! where it is said to be pending.
The answer is that until the case is concluded it is
pending.

XXXXX




S

AF’

(25 of 26)

26. The next question is as to what meaning
should be given to the words “charged with and
tried for an offence under the principal Act”,
occurring in Section 5(1)(a). Counsel for the
appeilants contended that the words “"charged with
. and tried for an offence” would mean that charges
had been actually framed and trial commenced.
There is a distinction between Clauses (a) and (b)
of sub-section (1) of Section 5 of Act 22 of 1966.
Clause (a) deals with persons who are subject to
/mme military, naval or air-force law being charged
&> . Wlth and tried for an offence together with a
2 perdon or persons not so subject whereas clause
(b)deals only with persons’ who-: are subJect to
m|l|t ry,/naval or air-force law. In the- present
cat;e the appellants are persons who were subject
o - |l|tary faw and they were charged’ along with
G, 7 "»id_ﬂ, ilians. Therefore, clause (a) is attracted It is- in
ﬁl’;ﬁf/connectlon with a case which concerns ~only
persons subject to military, naval or air- force law
that under Section 5(1)(b) it is enacted that a case
is not only to be pendihg: before 30 June, 1966
before. a Specsal Judge but-that charges should
also have been framed agamst such persons. The
absence of framlng of charges in clause (a) and
requlrement of.. framlng charges <in clause" (b)
repels the constructlon ‘suggested by counscl for
the appellants that charges should have been
framed in the present case in order to make it a
case -pending within the meaning of Section 5(1)
(a) of the 1966 'Act. ‘The words ‘charged with and
tried - for an offence" mean  that ‘there are
accusations ‘and allegatlons agalnst the person
The words ' charged with"-are used in Section 5(1)
(a) in contra-distinction to. the - words "chargeés
have already béén. framed” in Sectlon 5(1)(b) of
the Act Therefore the ‘use of separate Words in the
two separate clauses (a) and- (b) is significant to
indicate . that the statute speaks of the Words
charged with" in clause (a) ‘not in the sense of
"charges have been framed" in clause (b). The
legislative intent |s abundantly clear from the use
of separate words
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