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A ”COURFODJUDI\,AI‘ RE[OR RATASTUAN . wove ==
AT JAIPOD RN .

LA PETTTTON oo,

DroManjid Rathi W Dy Sty Rathi, #7062l Flospital,

Ajmer Road, Kishangarh, District Ajmer.

et PEFITIONER
VERSUS

1. STATE OF RAJASTHAN through public prosecutor
2. Disrict PCPNDT Coordinator Office, Chief Medical & Health

Officer, Jaipur.

.......... RESPONDENT

S.B. CRIMINAL MISC: PETITION UNDER SECTION 482 or

CODE OF CRIMINAL PROCEDURE CODE TO QUASH THE

CRIMINAL PROCEEDINGS OF CRIMINAL CASE NO. 990/ 11 .
PENDING BEFORE THE SPECIAL ADDITIONAL CHIEY_ .
JUDICIAL MAGISTRATE, (PCPNDT) " i AHIMIER,"FGR' '

THE OFTECNE UNDER SECTION 4(3), 6 AND 23 OF THI. PRE. |
CONCEPTION AND' PRE-NATAL DIAGNOSTIC TECHNIQUES _)
(FROHIBITION OF SEX SELECTION) ACT, 1994 AND THE PRE. ¢ - .
CONCEPTION AND PRE-NATAL DIAGNOSTIC TECHNIQUES
(PROHIBITION OF SEX SELECTION) RULES, 19496
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: N THE HIGH COURT OF JUDICATURE 2 UR KAUAD 1 iy
'; AT JAIPUR BENCH

S B. Criminal Misc. Petition No. & 7 W//l

DATE OF CRDER - 07/0712015
: HONBLE MR. JUSTICE M.N. BHANDAR|
; Mr. AK. Gupta with Mr. Harihar Nath Mishra, Mr Prem Kumar
i Sharma, Mr. Gaurav Gupta, Mr.Rahul Kamwar, Mr. Kapil  Gupta.-

Mr. Anurag Kulshreshtha, Mr. Jitendra Mitrucka, Mr. Sudhir Jain, Mr.
Dinesh Ilissaria, Mr. Pankaj Gupta, Mr. Anurag Shukla, Mr. Vineet Mehta,
Mr. Sunil Kumar Singh, Mr. P.S. Sharma, Mr. Santosh Kuwmar Jain, &
Mr.Surendra Sharma, for PETITIONERS

Mr. .S, Gill, Additional Advocate General with Mr. H.C. Kandpal ~

! for the State.
E Ms. Vandana Sharma, Dy. Govt. Counsel

*kk

Order pronounced in open court today. The petition is

dismissed along with stay application. (See separate order in

S.B. Criminal Misc. Petition No.1828/2013).

3 BY ORDER

W
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IN THE HIGH COQURT of JUDICATURE FOR RAJASTHAN
AT JAIPUR BENGCH JAIPUR

S.B. Criminal Misc. Petiticn No.1828/2013
Dr. Ravi Mohan Mahawar
Versus
State of Rajasthan & Anr,
AND
S.B. Crimina! Misc. Petition No.1126/2012
Dr. Neena
Versus
. State of Rajasthan & Anr.
AND
8.B. Criminal Mise, Petition No.2686/20]2
Dr. Rajnish Sharma
Versus
State of Rajasthan & Anr.
AND
S.B. Criminat Misc. Petition No.3352/2012
Dr. Ruchi Goyal
Versus
State of Rajasthan & Anr.
AND
S.B. Criminal Misc. Petition N0.3529/2012
Dr. Pradeep Kumar Sharma
Versus
State of Rajasthan & Anr.
- AND
S.B. Criminal Misc. Petition No.3761/2012
Dr. Manju Rathi
Versus
State of Rajasthan & Anr.
AND
S.B. Criminal Misc. Petition No.399§/2012
Dr. Manju Gochar
Versus
State of Rajasthan & Anr.
o AND
S.B. Criminal Misc. Petition No0.224/2013
* Dr. Rakhi Jain
Versus
. Director. (RCH) and Authorized Officer State Appropriate Authority
AND
S.B. Criminzl Misc. Petition N0.2512/2013
Dr. Rajeev Gupta
. Versus
, State of Rajasthan & Anr.
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S.B. Criminal Misc. Petmon Ne 231312013
Dr. Rajeev Gupta
Yersus
State of Rajasthan & Anr,
AND
$.B. Criminal Misc. Petition No.2530/2013
Dr. Prakash Mundra
Versus
State of Rajasthan & Anr,
AND
S.B. Criminal Misc. Petition No.2531/2013
Dr. Rajeev Gupta
Versus
State of Rajasthan & Anr.
AND
S.B. Criminal Misc. Petition No.2532/2013
Dr. Rajeev Gupta
Yersus
State of Rajasthan & Anr.
AND
8.B. Criminal Misc. Petition No.2533/2013
Dr. Rajeev Gupta
Versus
State of Rajasthan & Anr.
AND
S.B. Criminal Mis¢, Petition No. 2568/2()13
Dr. Ram Prakash Saini & Anr.,
Versus
State of Rajasthan & Anr.
AND
S:B. Criminal Misc. Petition No0.2641/2013
Dr. Sangeeta Agarwal
Versuy )
State of Rajasthan & Anr.
AND '
3.B. Criminal Misc. Petition No. 26572013
Dr. Pradeep Gupta
Versus,
State of Rajasthan & Anr, ~
AND
8.B. Criminal Misc. Petition No.3003/2013
Dr. Chandra Bala Parnami
Versus ,
State of Raj asthan & Anr.’
AND
$.B. Criminal Mise, Petition No.3004/2013
Prem Niketan Hospital & Anr.
Versus
State of joasthan & Ors.
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AND
S.B. Criminal Misc. Petition No, 3080/2013
Umesh Sharma
Versus
State of Rajasthan
AND
S.B. Criminal Misc, Petition No.3081/2013
Umesh Sharma
Versus
State of Rajasthan
AND
S.B. Criminal Misc, Petition No.3082/2013
Umesh Sharmna
Versus
State of Rajasthan
AND
S.B. Criminat Misc, Petition-No.3553/2013
Dr. Gaytri Sharma
Yersus
State of Rajasthan
AND
8.B. Criminal Misc. Petition No. 3554/2013
Dr. Gaytri Sharma
Versug
State of Rajasthar,
AND
5.8, Criminal Misc. Petition No.4293/2013
' Dr. I K. Singhvi
Versus
State of Rajasthan
AND
3.B. Criminal Misc. Petition No. 361/2014
Vikram Singh Shekhawat & Anr,
Versus
State of Rajasthan & Anr.
AND
S.H. Criminal Misc. Petition Ne. 439/2014
Dr. Hemant Mishra -
Versus
State of Rajasthan
AND
S.B. Criminal Misc, Petition Na.2626/2013
Subhash Sharma
Yersus
State of Rajasthan & Anr,

.
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- 5B Criminal Misc. Petition No.2017/2014
Kamlu Memariaf Diagnoslic and Research Cenire
Versus .
State of Rajasthan & Anr
AND
5.B. Criminal Misc. Petition No. | 11472013
Carewell Diagnostic and Research Centre
Versus
State of Rajasthan & Anr.
AND
S.B. Criminal Misc. Petition No.1207/2013
Hanuman Choudhary
Versus
State of Rajasthan & Anr.
AND
S.B. Criminal Misc. Petition No.1226/2013
Dr. Deen Dayal Gupta
Versus
State of Rajasthan & Anr,
AND
S.B. Criminal Misc. Petition No.13 16/2013
Dr. Ajay Agarwal & Anr.
.~ Versus
State of Rajasthan
S.B. Criminal Misc: Petition No, 76412013
Smt. Bidami Devi & Anr,
Versus
State of Rajasthan & Anr.
AND
5.B. Criminal Misc. Petition No.1813/2013
Dr. Moniya Goyal
Versus
State of Rajasthan & Anr.
AND
S.B. Criininal Misc. Petition No. 87372013
Dr. Sanjeev Bhargava
Versus
State of Rajasthan & Anr.
AND . '
3.B. Criminal Misc, Petition Ne.2037/2013
Dr. Shardha Agarwal
Versus
State of Rajasthan & Anr.
AND
S.B. Criminal Misc. Petition No.2081/2013
Dr. Arun Sharma
Versus
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AND
8.B. Criminal Misc. Petition No.2160/2013
Mahesh Chand Sethi
VYersus
State of Rajasthan
AND

S.B. Criminal Misc. Petition No.2178/2013
Dr. Laxmichand
Versus
State of Rajasthan
AND
§.B. Ciiminal Misc. Petition No.2196/2013
Dr. Harshvardhan
Yersus
State of Rajasthan
AND
5.B. Criminal Misc. Petition No0.2263/2013
Dr. Prithviraj Kucheria
Versus
State of Rajasthan
AND
S.B. Criminal Misc. Petition No0.2405/2013
Beeju Samiual & Anr,
Versus
State of Rajasthan & Anr.
. AND-
S.B. Criminal Misc. Petition No.2406/2013
Dr. Sunil Dutta
Versus
State of Rajasthan & Anr,
AND
$.B. Criminal Misc. Petition No.2407/2013
Dr. Kaushalya Meena
Versus
State of Rajasthan & Ors.
AND
S.B. Criminal Misc. Petition No0.2429/2015
Dr. Shardha Agarwal
Versus
State of Rajasthan & Anr.
AND
§.B. Criminal Misc. Petition No.2454/2013
Dr. Sunil Saxena
Versus
State of Rajasthan & Anr.
AND
S.B. Criminal Misc. Petition No0.2455/2013
Dr. Mitin Kumar Gupta

4
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Versns
State of Rajasthan & Anr.
AND
8.B. Criminal Misc, Petition No.2456/2013
D.C. Hospital & Ant.
Versus :
, State of Rajasthan & Anr.
AND
3.B. Criminal Misc. Petition No.2511/2013
Dr. Rajeev Gupta
" Versus )
g State of Rajasthan & Anr.

DATE OF ORDER - ™%y 2015 |

HONBLE MR, JUSTICE M.N. BHANDARI

Mr. G.5. Gill, Additional Advocate General with M. 110, Kandpal -

_ for the State.
Ms. Vandana Sharma, Dy. Gowt. Coungel|

Ak
By these crimiﬁai misc. petiticns, a ‘challen.ge 18 made to the
complaint and subsequent 6rders of cognizance of the offence under
Pre Conception and Pre Nata] Diagonistic Techniques (Prohibitioy of
Sex Selection) Act, 1994 (in short “the Act of 19947),

A criminal complaint was filed against the petitioners apart

from others for violation of various provisions of the Act of 1994 ang

#he rules made thereunder. The complaint aforesaid was filed under
Y iy’ Rectior, 28 of the Act of 1994, I pursuace to the complaint,

cognizance of offence was taken in majority of the cases. A challenge

;i to the complaint as weil as order for cognizancyf offence has been
: e

R
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madz on various grounds.

Leamed counsel for petitioners submitted that an inspection
was made by the person not authorized under the Act of 1994, 4
reference of Section 17 & 17A of the Act of 1994 was given to show
as 1o who is authorized to inspect diagnostic lab or clinic, ete. As per
Sections 17 and 17A of the Act of 1994, authority of inspection lies
with the Appropriate Authority and the Advisory Committee. The
nspection can be made by the person having qualification as is
required for the Appropriate Authority or Advisory Committee under
Sections 17 & 17A of the Act of 1994. Tn the instant cases, inspection
was not caused by the a'uthorised.person, thus not‘pniy inspection
vitiates but subsequent cofnplaint and the crder of cognizance of
offence also.

Further, referénce_ of Section 28 of the Act of 1994 is given to
show as to who is authorized to file complaint. As per Section 28,
complaint can be filed only by the apprc;priate authority or a person
authorised by the Céntral 6r 'the State Government. In the instant
cases, complaint was filed Without authorization .in favour of the
person and is not by the appropriate authority, hence, on that count

& ~, : :
/ t =7 also, impugned complaint and the order of cognizance of offence
w wwﬂvq wll !f .

sﬁn.,,-*"»a‘
5?::'?31
\\

+ deserve to be quashed.
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produced 1o show thy private person hag given notice as i requirec

under Section 28(1)(b) of the Act of 1094,

A further reference of Section 17(4) of the Act of 1594 has

been given to show that competence for investigation of the

complaint for breach of provisions of the Act of the Rules made

thereunder lies only with the appropriate authority.

In the case of Dr. Rajnish Sharma (8.B. Criminal Misc, Petition

No.2686/2012), the FIR was registered prior to filing of the complaint,

It resulted in negative final report. A protest petition was filed byt

negative final report was accepted and, thereupon, a private complaint

was filed by nc’me else but an Advocate having personai bias agamst

 the petitioner, Afier acceptance of negative final report, the- complamt

. Was not maintajnable. Thf Tevision petition was filed by the

Y
e

petitioners but it was then ilsmlssed tence addltmna[ ground has

been taken in one case regurdmg mainainability of the complaint
after acceptance of negative ﬁnat report.
Leamed counsel made _l_'eferencc of judgments of Apex Court in

the case of Babubhaj Vis. State of Gujarat & Ors reported in

(2010) 12 8CC 254, Puonam Chand Jain & Anr, Vs, Fazry,

N reported in (2010) 18CC 631 Pramatha Nath Talugqdar vs, Saroj f

anjan Sarkar, reported in AlIR 1962 SC 876 and in the case of

' Mahesh Chand Vs, B. Janardhan Reddy & Anr., reported in 2003

o ’TT)?CC 734 to support their arguments




<)
the cther argument of the leamned counsel for peritioners was

in reference to Form 'F" previded under the Act of 1994 and the Rules

inade thereunder. The minor discrepancy or delay of few days in

filing Foim 'F* is not an offence. The Form 'F' can be filled before 5t

day of the month as it is to be submitted op the aforesaid date, thus it

can be filled any time before it, The respondents ignored the aforesaid

and majority of the cases are in reference to minor discrepancy in

Form 'F' or delay therein. A reference of the judgment of Bombay

High Court in the case of Dr. Alka & Anr. Vs. The State of
Maharashtra & Anr., Criminal Application No.3500/2011,
decided on 11" May, 2012 has been given, Therein, Form 'F* was not
found compléte, thus notice was given followed by seizure of the
machine. It was held that non-filling of Form 'F' completely cannot be
said tu.be illegal. In view of judément aforesaid, delay in filling of
Form 'F' cannot be taken to be in violation of the provisions of the
Act of 1994 and Rules made thereunder.

Learned counsel for petiﬁoneré further made reference of

_ Sections 12 and 30 of the Act of 1994. Section 30 refers about power

search and seize the record etc. The provision aforesaid gives

‘,:.J;m‘.‘,_. l‘ _ﬁp
Rk D

wers to the appropriate authority to search and seize the record but,

£ % “inthe instant cases, search was not made by the appropriate authority,
G g oy d

Pty e i l [t is lastly contended that before issuance of process, learned

oyl - miyfuly
Magistrate failed to record his satisfaction for taking cognizance of
worra e 8 vifaw 7
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the offence and ihe order was passed in a cyclostyle manner. Some

petitioners challenged the order of cognizance of offence by

oy R 23

maintaining revisions byt they were dismissed. A reference of i
judgment of Apex Court in the case of Krishnan & Apr Vs,
Krishnaveni & Anr., reported in 1997 (4) 8CC 241 has been given

o show raaintainability of; the petition under Section 482 Cr.p.C,

even after dismissal of (he revision petitions. The prayer is
accordingly made to quash the complaint so as order of cognizance of :
offence and order passed on the revision petitions,

Per contra, learned Additional Advocate General Shri G.S. Gill,

referring to the arguments of learned coume[ for petmoners
submitted that inspection of the dlagnostlc lab, clinic/hospital wag
caused by the authorised person. Referring to Sections 17, 174, 28

and 30 of the Act of 1994, it is subinitted that mspection/search can

be made by the appropriate authority or persen authorised by it, thus

it is not necessary that in all the cases, search/inspection should be

caused only by the appropriate auth‘ority_. The State of Rajasthan
-issued Notification on 05.01.2012 by invoking Section 17(2) of the

Act of 1994, The notification was issued to authorise an ofﬁcer at the

\ District level. The authority under Sectlon 28(1) of the Act of 1994

' E'l for filing complaint was also ‘given. The search/mspectlon was

’"W/ conducted by the person authorized and, ﬁndmg violation of the
'M“-—rﬂfmt
H@ ﬁ phovisions of the Act of 1994 & Rules made thereunder, the
ety wrrfiew ‘“
TP wey mmerer s, i
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complaint was filed. The issue aforesaid was dealt with by the learned
Magistrate while passing order of cognizance. In few cases, even
revision petition was filed but finding no substance therein, it was

dismissed after dealing with all the issues raised herein. There is no

violation of Sections 17, 17A, 28 and 30 of the Act of 1994 and the

Rules made thereunder,

The petitioners have failed to take proper interpretation of the
provisions of the Act of 1:994 while referring definition of
“Appropriate Authority” given under Section 2(a) of the Act of 1994,
The appropriate authority has Been given various powers, which"
includes investigation of the complaint for breach of the provisions of
the Act and the Rules made thereunder. Section L7(4) of the Act of
- 1994 does not provide abqut filing of the complaint on search.
Section 30 makes reference of sv;arch and seiiure by the appropriate
- authority or éuthorised person. The inspestion was caused by the
authorised persc.-n as’ pér iSecﬁoﬁ 30, It is not necessary that
authonsed persor: should - Posscss the same qualification as is
pruwded for appropriate auﬂmnty under Section 17 of the Act of
1994. In view of above, neither inspection/search is defective nor

filing of the complaint thereupon. The complaint can be filed b;w the

;3ppropriate authority or a person authorised on behalf of the State

N " Governmen. In the instant cases, complaint was filed by the
N2
- i

Btirrs s s —-—-’**“"ﬁ‘%thonsed person, hence it was aghtly entertained, followed by order

z\V
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of cognizance.

In few cases, complaint has beep filed by Private persons but it
is after observing Section 28 of the Act of 1994. A prior notice was
given followed by a complaint, The private complainant had given
notice to the department on |72 1.2007 through registered post with

its acknowledgement. After notice, complaint was filed, thus it was in

compliance to Section 28(1)(b) of the Act of 1994,

cqh

lled before ciagnosis. There was lapse on the part of the petitioaers

vt g
g’ e AN, g B

. to 30 so. Forms 'F' ang ' have to be filled prior to diagnosis with
Wi - 2Ry ¢ _
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thumb impression of the patient. In case of lapse, it amounts 1o

violation of the Provisions of the Act of 1994 anqg Rules made

thereunder. Learned Additiona] Advocate Generaj has given reference

of one of the case of )y Ravi Mohan Mahawar (S B, Criminal Mjsc.

Petition No. | 82872013). In the search operatlon it was found that one

fady patient Seema was diagnosed apg 'infonned about sex of the

child and ip the same way Smt. Babug; was also informed dbout it.

She felt happy when informed about birth of amale child, Thc search
was made afler paymeny of Rs.6,000/- and therein it was found that
Form 'F' was ot filled apart from violation of other provisions
detailed out in the complaint 1tself The 31gmﬂcance of Form 'p'
comes out from the aforesajq itself. The submission of Form ' to the
department on the appointed date does ot mean that 1t can- be filled
as and when it is found convenient by the Dxagnostlc Centre, Looking
to all these facts and serious allegationg againgt the petitioners,
process was issued by the court below after takmg cognizance of the

offence and there is no illegality in it. A prayer is madc for dismissal

of all the petitions,

I have considered tival submlssxon made by the parties ang

3% anned the record carefully,

B .11‘51

The complaint was filed for violation of Provisions of the Act

Q:_:, ' _,:: of 1994 and Rules made thereunder. After filing of the complaint,
R . i)

m”mﬁq Tﬁ "qhm E 4\
%I, 3
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@;m wr W@ﬁmm rde for cognizance of offen‘ttyassed. A challenge to the order
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of cognizance of offence has heen made. In few petitions, it was

challenged by maintaining revision petitions. The revision petitions

were dismissed, thus order of cognizance so as the order passed on

L

the revision petitions, have been challenged.

The grounds for challenge arc ‘in reference to various
provisions of the Act of 1994, thus Sections 2(a), 17, 17A, 28 & 30

are quoted hereunder for ready reference:

"2(a) “Appropriate Authority" means the Appropriate Authority

appointed under section 17."

“17. Appropriate Authority and Advisory Committee.- (1) The
Central Government shall appoint, by notification in the Official
Gazette, one or more Appropriate Authorities for each of the Urion
territoties for the purposes of this Act.

(2) The State Government shall appoint, by notification in the
Official Gazette, one or more’ Appropriate Authorities for the
whole or part of the State for the purposes of this Act having

regard to the intensity of the problem. of pre-natal sex
determination 1eading to female foeticide.

(3) The officers appomtcd as Appropnute Authorities undet sub-
section (1) of subsection (2) Shall be,-

{a) When appointed for the whole of the State or the Union
territory, consisting of the _folldwing three members

1) An officer of or above the rank of the Joint Dxreclor of Health
and Family Welfare- Chairperson;

ii) An eminent woman representing women’s organization; and

ili) An officer of Law Depariment of the State or the Usion
territory concerned: Provided that it shall be the duty of the State
) or the Union temitory concemed to constitute multi-member State
T or Union territory level Appropriate Authority within three months

i “-» ¢ of the coming into force of the Pre-natal Diagnostic Techniques
i {Pegulation and Prevention of Misuse) Amehdmenr Act,
E 2002: Provided further that any vacancy occurring therein shall be
™y

filled within three montthhafumcncc,

\




( ,
of such other rank as the Siate Governm

Government, as the case may be, may deem fjt

(4) The Appro

Priate Authority shal] have the following functions,
namely:--

(a) To grant, Suspend or cancel registiation of 5 Genetic
Counsellin 2 Centre, Genetic Laboratory or Genetic Clinic;

(B) To enforce standards prescribed for the Genetjz Cbunselling
Centre, Genetic Laboratory and Genetic Clinic;

(¢) To investigate complaints of breach of the provisions of this
Act or the ruleg made thereunder angd take immediate action;

isory Commit_tee,
on application for registration
T cancellation of registration;

constituted under sub-section (5),
and on complaints for suspension o

{2) To take appropriate legal, action against the yge of any sex
selection technique by any person at any place, sug-moty of

brougiit to its notice and also to initjate independent investigations
in such matter;

Or prenatal determination of sex;

(2) To supervise the

implementation of the Provisions of the At
and rules; ‘

(h) To recommend 1o the CSB and Stage Boards modjf

Ications
required in the rules iy, accordance with changes in technology or
social conditions; : .

(i) To take action on the recommendations of the Advisory

Committee made after investigation of complaint for suspension or
canceliation of registration,

{5) The Central Government or the State-Govémmcnt, as the cage
may be, shall constitute gy Advisory Committee for each
Appropriate Authority to ajd and advise the Appropriate Authority
in the discharge of jts functions, and shalj 4ppoint one of the
members of the Advisory Committee to be its Chairman,

(5) The Advisory Committee shall consist of-—

(a) Three medical experts from amongst B¥naecologists,
ohs[etricians_, paediatricians and medica] geneticists;

{b) One legai expert;

{¢) One officer to tepresent the department dealing with
information and publicity of the Sl}tecovcmment or the Union

A
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territory, as the Case may be.

(d) three eminent social. workery of wh

0 1ot less thay, One shal]
be from amongst Tepresentatives of wo

men's orgap; Sations.

(7) No PeIsen who hag beer, associated wiry the use op Promotion
of pre-nata) diagnostic technique for detenninari_on of sex or gex

selection spg) be appointed 2 2 memper of the Advisory
Ommnitiee,

(9) The term and conditipng Subject to which a Person may pe
appointed 1 the Advismy Comnittee and the Procedure 1 pe
followeq by such Commitiee i the discharge of s functiong shal]
be such ag ™M&y be prescribeq,

“I7A, vaers-af Apprapri.ﬂe Authorities .
Authority shall’ haye the powers D respect
Mmatters, namely.. .

The Appropriate
of the following

s in Possession of any
isions of this Agt op the

fules made thereunder;

b) Productioy of any documenl‘or Mateyis|
(a). .

object relating 4 tlause

L]

L

o : _Explmiah‘on.--For the Purpose of thyg ause, "pergon” includes 5
§ &’/ socia) drganisalion. “\/ﬁ
: e




Punishabye urder this Acq
() Where a complaint
subsectioy (11, the ourt may,
the Approprigte Authority 1o make ayg;

records in g Possession ¢ such persgp »

“30, Power Search gpg Seize records, g, M the
Appropriate Authority pag reason o believe that 4y offence upde,

therein apg seize any seal the sare jr such Authority o officer

has reagp 10 believe fhy it may furnjsh evidence of the

Section 2a) provides definjtion of “Appropriate Authority”,

N ' C

and a| Visory COmmittee, The fipg Argument of the learned counse| for
T ; .

) il :

ﬁ; ﬁ
than appy, priate authority, The perusal of Sections 17, 174 & 28

iﬂ'ﬁ‘“ v 'szrf:;' f ZW,’
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apart from Secrign 39 shows as fo who can make search and sejzy,e

and fije cemplaint thereupon, Section |7 talks aboy; appointment of

apprapriate authority, however, Search and eyep fiting of the

cannot be said yppy search can pe conducted only

authority,

. -g ]
g srinaf i Parately provideq tnder Section 28 & 30 of the Ac¢ of 1994, The
VL el o .
A
\v’ B _,,q‘d ch and seizyre can be made by the appropriate authority or by an
\\ v -

MMWW'@E&ed officer.’ Section 17 op 174 does pot exclude
oft - pfal® 3 4\V / '
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inspection/search and filing of the complaint by e authorised

officer. Section 17 speaks aboy: dppointment ang powers of
appropriate authority gnq advisory committee, whereas, Sections 28

& 30 of the Act of 1994 are for filing of ‘complaint and search 'g

seizure. In view of above, argument of the learned counse] for

authority, cannot be accepted. The reference of authorization in
favour of an officer has been given in the complaint itseif
In the case of Dy Rajnish Sharma, no doubt, it is true that FIR

was earlier lodged followed by negative final report but it weg given

[ '_L{i-,

on the ground of mamtamablhty of the FIR as only complaint g

maintainabie. The issue regarding maintainability of complaint was

considered by the revisional court jn detail. The subsequent complaint
was mamtamable as FIR wag not sustainzble in viev, of Section 28 of
the Act of 1994 where cognizance of offence i provided only on a
complaint. The negative final report was accepted as FIR was pot
maintaihable, thys complaint wag rightly maintained followed by

order of cognizance of offence. I do not find that revisional court hag

mitted any error in recording its finding on the aforesaid issye,

The other argument in the case of Dr. Rajnish Sharma js
& r’Mf‘? R - )
" 5,éardmg filing of complaint by a private person. Section 28(1)( J(b) of
5 \ﬁ‘;’ *3. o )

. = i‘//gjw provides for filing of complaingéven by a private person. The
M«,.m A e SR -
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complaint lherein was filed after notice to the department through

registered post ag per Section 28(])(b) of the Act, thus it cannot be
said that complaint would not be mamtamable It is not necessary that

all the complaints have to be filed by the appropnate authority but it

can be filed by the authcrised officer and even by a private person,

provided procedure js followed for that. In the instant cases, the order

passed by the revisiona] court reveals that complaint wag maintained

afier following the procedure. 1 do not find any erot in the order

passed by the revisiona] court,

- prepounded therein.

The other common argument ralsed by the learned counse] for

petitioners wag in reference to Form 'P'. Tt was submitted that

incomplete or non-filling of Form 'F' does not amount to offence, It js

lookiﬁg to the fact that Form ' can be submitted in the department
on or before appointed date, thus can be filled at any time. | gq not

find substance in thig argument. When Form 'F' is to be filled before

PR }uw Jfilled in Form 'F' aﬁer.]‘apse of few days, In that eventuality, how

& R ' s:gnature/thumb imptession of the patient would be obtained on the
.., %/ ’v-n"““"

M;.““‘* 'ﬁf‘ﬁ Ford, It cannot be on a blank Form, Porm ' is 10 be filled sg that all
AL
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the details of cach patient are maintained and are duly verified by he
by putting thumb impression or signature on the Form. In view of

above, 1 am unable to aceept judgment of Bombay High Court in the

case of Dr. Alka (supra) wherein filling of Form 'F, after few days, is

held to be permissible. The violation of various provisions of the Act

and Rules imade thereunder in reference to -Form 'F* and other

illegalities cannot be ignored. The complaint so as the order of
cognizance and even order of revisional court cannet be quashed on
the aforesaid ground.

In view of discussion made above I'do not find any substance
in any of the petitions, hence all the cnmmal misc. petitions are
dismissed. The stay earlier granted stand., vacated wnh the aforesald

Before partmg with the Judgment,. it would be necessaly

refer order of the Division Bench of thls court in the case of Dr S.K.

Gupta Vs. Union of India & Ors., D.B. Public Interest Litigation

N0.3270/2012, dated 25.11, 2014 where direction has been given for

e)rpedmous disposal of the cases, thus the court below will take up

\" .
[M.NBHANDARY), J.
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